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Via: http://www10.tceq.state.tx.us/epic/efilings 
Docket Clerk 
TCEQ 
Office of the Chief Clerk, MC 105 
P.O. Box 13087 
Austin, TC 78711-3087 

Via: https://cis.soah.state.tx.us/soahupload/ 
Docket Clerk (monica Luna) 
State Office of Administrative Hearings 
300 W. 15th Street, Suite 504 
Austin, Texas 78701-1649 

 
 RE:  SOAH Docket No. 582-14-2123 

TCEQ Docket No. 2014-0124-WR 
 
Dear Docket Clerks: 
 
 Please accept for filing in the above referenced dockets the attached Colorado Water 
Issues Committee’s Responses to Exceptions to the Administrative Law Judges’ Proposal for 
Decision and Proposed Order. 
 
 Thank you for your attention to this matter and please feel free to contact our office with 
any questions or concerns. 

 
Very yours truly, 

 

 
Carolyn Ahrens 
State Bar No. 00942030 
 
Michael J. Booth 
State Bar No. 02648500 
515 Congress Avenue, Suite 1515 
Austin, Texas 78701-3503 
(512) 472-3263  
(512) 473-2609 Fax 
 

ATTORNEYS FOR COLORADO WATER ISSUES 

COMMITTEE 

met its burden of proof to support ordering an unconditional cap on interruptible 
supplies. 

The PFD does not contain adequate findings to support this part of Ordering Provision 
1, and also the record has insufficient evidence to support such findings. To the extent 
that the ALJs continue to interpret the meaning of the adjudication within the context of 
this hearing they would find that an unconditional cap would be explicitly contrary to it. 
Ordering Provision No. 1 b should be struck. 

21. CWIC Takes Exception to ALJs Ordering Provision No.4. It is legally inappropriate to 
include an automatic renewal provision in the order. Water Code § 11.139 is explicit in 
subsection (l) that an emergency authorization does not vest any continuing authority of 
right of use in the grantee. Ordering Provision No.4 itself provides that the opportunity 
to renew happens after termination. The agency should not treat a renewal like an 
extension. To do so makes the renewal provision meaningless in the statute. The term 
of an Order would simply be up to 180 days. In this case, particularly, the merits of 
emergency curtailment depend on forecasted predictions about the extent to which 
extreme drought continues, and automatic renewal is not appropriate. Automatic 
renewal should not be authorized. 

PRAYER 

WHEREFORE, upon consideration of this Exceptions to ALJ's Proposal for Decision, 
CWIC prays that the Commission: 

1. Modify the Executive Director's Order consistently with CWIC' s 
Exception No. 3, to grant LCRA the authority to provide no interruptible water during 
the term of the Order, considering actual conditions rather than projected trigger levels; 

2. In the alternative, to modify the ALJs' Proposed Order consistently with 
CWIC's Exception No.3, specifically including modifications to grant LCRA authority 
to provide no interruptible stored water based on prevailing conditions rather than 
projected trigger levels; or, 

3. In the alternative, modify the ALJs' Proposed Order consistently with 
CWIC's Exceptions Nos. 1-2 and 4-21. 

Respectfully submitted, 

CWIC' s Exceptions to ALJs' Proposal for Decision 
Page 17 of20 
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TO THE HONORABLE ADMINISTRATIVE LAW JUDGES: 
 
 NOW COMES the Colorado Water Issues Committee (“CWIC”) of the Texas Rice 
Producers Legislative Group and submits this its Reply to Exceptions to Proposal for Decision 
(“PFD”) and respectfully shows the following: 

Exceptions of the Lower Colorado River Authority 

The Lower Colorado River Authority (“LCRA”) stated exceptions to Conclusion of Law 
No. 7 and Ordering Provision No. 7, both concerning allocation of transcription costs.  The 
Administrative Law Judges (“ALJs”) determined that “LCRA shall pay the full cost of 
transcribing the hearing in this case.”1  In its exceptions, LCRA provided an estimate of the total 
hearing transcription costs2 and its recommended apportionment of those costs amongst the 
parties.3  Both LCRA’s estimation of the costs and its proposed allocation of those costs are 
flawed. 

LCRA estimated the total transcription costs to be $11,015.30, but this includes “[t]he 
cost for transcription of LCRA’s item on the Commissioners’ Agenda on February 12, 2014 with 
normal delivery of the transcript,”4 which LCRA states was $1900.30.  The transcription of the 
TCEQ agenda meeting should be excluded from consideration of ascribing costs to parties other 
than the applicant.  This TCEQ meeting is a normal part of any application process and was 
irrelevant to the request for a hearing on the merits of the application. The meeting would have 
occurred regardless of any comments or requests for hearing that came from it subsequently.  

Moreover, the ALJs were correct in determining that LCRA should pay all transcription 
costs.  LCRA and its firm costumers are in a position of financial gain as a result of the 

                                                
1 PFD (Conclusion of Law No. 7). 
2 See LCRA’s Exceptions to PFD and Order & Motion for Allocation of Expenses (“LCRA’s Exceptions”) at 17-18.  
3 See LCRA’s Exceptions at 18. 
4 LCRA’s Exceptions at 17. 
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emergency order it sought. Oppositely, CWIC members will be facing a serious financial 
hardship. The Commission is charged with considering the allocation of transcript costs based on 
"the financial ability of the party to pay the costs," as well as "any other factor which is relevant 
to a just and reasonable assessment of costs."5 It's CWIC's position that these provisions 
expressly grant our organization relief from the burden of these fees while still allowing it to 
pursue a defense of its interests.  Especially considering the nature of the emergency relief, the 
allocation of expedited services to the parties whose water supply is being cut-off has an 
inappropriate dampening effect on the ability of those parties to adequately protect themselves. 
 

Some of the parties to this case, including CWIC, are non-profit organizations. CWIC 
depends on its members for financial support, which is made up of individuals engaged in 
agriculture and small businesses.  CWIC does not have political subdivisions and other retail 
water suppliers among its members.  Additionally, the order LCRA sought has already rendered 
many of its members unable to conduct their businesses this year. For CWIC, even obtaining a 
copy of the transcript was a serious financial decision, not to mention the additional financial 
hardship caused by the expedited transcription services. Although CWIC affirms the ALJs' 
proposal for decision in allocating all transcript fees to LCRA, If CWIC is compelled to 
contribute to such fees, it should be in the same manner as the National Wildlife Federation and 
AP Ranch, which LCRA proposes to charge 5 percent.6 

 
LCRA and its firm-water customers receive the entire benefit of the relief sought, and the 

downstream irrigators bear all of the cost of the consequent lost water supply. Also, LCRA has 
the greatest financial capability to pay the cost, and can recoup that expense through its rates 
(which provides an equitable distribution).  LCRA attempt to claim that CWIC made a “last 
minute” decision to request a contested case.  Indeed, it was a hard decision to make given the 
expense of litigation, but the timing of the Executive Director’s notice of decision did not leave 
many “minutes” to act upon.  The best chance of averting a hearing would have been through a 
more meaningful exchange of information prior to the application being filed by LCRA, 
including perhaps an attempt to reach an agreed order, which CWIC was not afforded. 

 
Conclusion 
 

CWIC respectfully requests that the ALJs and the Commission maintain the original 
finding in the proposal for decision that LCRA is allocated the entire cost of the transcription 
fees, or in the alternative, CWIC is required to pay 5 percent as in the case of the National 
Wildlife Federation and AP Ranch, as suggested by LCRA. CWIC also requests that it be 
granted all such other relief as it may be entitled. 

 
 
 
 

                                                
5 Tex. Admin. Code §  (d)(1)(B) and (G). 
6 LCRA's Exceptions at 18. 
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Respectfully submitted, 
 

  
Carolyn Ahrens 
State Bar No. 00942030 
 
Michael J. Booth 
State Bar No. 02648500 
515 Congress Avenue, Suite 1515 
Austin, Texas 78701-3503 
(512) 472-3263  
(512) 473-2609 Fax 
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I hereby certify with my signature below that a true and complete copy of CWIC’s Reply 
to Exceptions to Proposal for Decision was served on the following parties of record via e-mail 
on this the day of 25th of February 2014. 

  
             __________________________ 

 Carolyn Ahrens 
 

SERVICE LIST 
 

Party Representative 
 

Lower Colorado River Authority Lyn Clancy 
Greg Graml 
Lower Colorado River Authority 
P.O. Box 220 H429 
Austin, TX 78703 
(512) 473-3378 (PH) 
(512) 473-4010 (FAX) 
lyn.clancy@lcra.org 
greg.graml@lcra.org 

Executive Directory of the TCEQ Robin Smith 
TCEQ 
Litigation Division 
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P.O. Box 13087, MC 173 
Austin, TX 78711 
(512) 239-0463 (PH) 
(512) 239-3434 (FAX) 
rsmith@tceq.state.tx.us 

Office of Public Interest Counsel Vic McWherter 
Texas Commission on Environmental 
Quality 
Office of Public Interest Counsel 
MC-175, P.O. BOX 13087 
Austin, TX 78711-3087 
(512) 239-0579 (PH) 
(512) 239-6377 (FAX) 
vmcwhert@tceq.state.tx.us 

City of Austin Mary K. Sahs 
Ross Crow 
City of Austin 
P.O. Box 1088 
Austin, TX 78767-1546 
marysahs@sahslaw.com 
Ross.Crow@austintexas.gov 

Central Texas Water Coalition Cynthia C. Smiley 
Shana Horton 
SMILEY LAW FIRM 
6000 Shepherd Mountain Cove, #2107 
Austin, TX 78730 
(512) 394-7121 (PH) 
(512) 394-7145 (FAX) 
cindy@smileylawfirm.com 
shana@smileylawfirm.com 
 
Frank Cooley 
Austin, TX 78701 
(818) 404-2541 (CELL) 
frankjcooleyesq@gmail.com 

Texas Parks & Wildlife Department Colette Barron Bradsby 
Texas Parks & Wildlife Department 
4200 Smith School Road  
Austin, TX 78744 
(512) 389-8899 (PH) 
(512) 389-4482 (FAX) 
Colette.Barron@tpwd.texas.gov 

National Wildlife Federation Myron J. Hess 
National Wildlife Federation 
44 East Avenue, Suite 200 
Austin, TX 78701 
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(512) 476-9805 (PH) 
(512) 476-9810 (FAX) 
hess@nwf.org 

Lehner/Lewis Interests & Garwood 
Irrigation 

Molly Cagle 
BAKER BOTTS, LLP 
1500 San Jacinto Center 
98 San Jacinto BLVS. 
Austin, TX 78701 
(512) 322-2535 (PH) 
(512) 322-2501 (FAX) 
Molly.Cagle@bakerbotts.com 

Clive Runnels D/B/A AP Ranch Mary W. Carter 
BLACKBURN CARTER, PC 
4709 Austin Street 
Houston, TX 77004 
(713) 524-1012 (PH) 
(713) 524-5165 (FAX) 
mcarter@blackburncarter.com 

Highland Lakes Firm Water Customer 
Cooperative 

Patricia Erlinger Carls 
Carla Garcia Connolly 
CARLS, MCCDONALD & DARYMPLE, 
LLP 
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901 South Mopac Expressway, Suite 500  
Austin, TX 78746 
(512) 472-4845 (PH) 
(512) 472-8403 (FAX) 
tcarls@cmcdlaw.com 
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